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SYLLABUSBY THE COURT

1. “A drcuit court’ sentry of summary judgment isreviewed denovo.” Syllabus

point 1, Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

2. “When aparty filing amotion for recongderation does not indicate under which
Wes VirginiaRule of Civil Procedureit isfiling the motion, the motion will be conddered to beether a
Rule59(e) mation to dter or amend ajudgment or aRule 60(b) motion for rdief from ajudgment order.
If themotionisfiled within ten daysof the circuit court’ sentry of judgment, themotionistreated asa
motion to dter or amend under Rule59(€). If themotionisfiled outsdetheten-day limit, it canonly be
addressed under Rule 60(b).” Syllabuspoint 2, Powderidge Unit Owners Association v. Highland

Properties, Ltd., 196 W. Va 692, 474 S.E.2d 872 (1996)

3. “The gandard of review gpplicable to an gpped from amoation to dter or amend
ajudgment, made pursuant to W. Va. R. Civ. P. 59(e), isthe same standard that would apply to the
underlying judgment upon which themoation isbased and from which the gpped to thisCourt isfiled.”
Syllabus point 1, Wickland v. American Travellers Life Insurance Co., 204 W. Va. 430, 513

S.E.2d 657 (1998).

4. “* A motion for summary judgment should begranted only whenitisclear that

thereisno genuineissueof fact to betried and inquiry concerning thefactsisnot desirableto darify the



application of thelaw.” Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal Insurance Co.
of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).” Syllabus Point 1, Andrick v. Town of
Buckhannon, 187 W. Va. 706, 421 S.E.2d 247 (1992).” Syllabuspoint 1, Williamsv. Precision

Coil, Inc., 194 W. Va 52, 459 S.E.2d 329 (1995).

5. “‘Roughly stated, a“ genuineissue’ for purposesof West VirginiaRuleof Civil
Procedure 56(c) issmply onehdf of atridworthy issue, and agenuineissue doesnot arise unlessthere
Issufficient evidencefavoring the non-moving party for areasoneblejury to returnaverdict for thet party.
The opposng hdf of atridworthy issueis present where the norn-moving party can point to one or more
disputed “materid” facts. A materid fact isonethat hasthe capacity to sway the outcome of thelitigation
under the applicablelaw.” Syl. Pt. 5, Jividen v. Law, 194 W. Va. 705, 461 S.E.2d 451 (1995).”

Syllabus point 2, Tolliver v. Kroger Co., 201 W. Va. 509, 498 S.E.2d 702 (1997).

6. “A candidate for politica officeisgoverned by the same ruleswith regard to
recovery for libe asapublic officid and can sustain an action for libdl only if he can provethat: (1) the
dleged libd ous gatementswerefa se or mideading; (2) the satementstended to defamethe plaintiff and
reflect shame, contumdy, and disgrace upon him; (3) the datements were published with knowledge a the
timeof publicationthat they werefd se or mideading or were published with arecklessand willful disregard
of truth; and, (4) the publisher intended to injure the plaintiff through the knowing or reckless publication
of thedleged libdousmaterid.” Syllabuspoint 1, Sorousev. Clay Communication, Inc., 158 W. Va

427, 211 S.E.2d 674 (1975).



7. “Inorder for apublic officia or acandidatefor public officeto recoverinalibd
action, the plaintiff must provethat: (1) there wasthe publication of adefamatory satement of fact or a
datement intheform of an opinion that implied the dlegation of undisclased defamatory factsasthebesis
for theopinion; (2) thestated or implied factswerefd se; and, (3) the person who uttered the defamatory
Satement ather knew the satement wasfase or knew that he was publishing the atement in reckless
disregard of whether the datement wasfdse” Syllabus point 1, Hinerman v. Daily Gazette Co., Inc.,

188 W. Va. 157, 423 S.E.2d 560 (1992).

8. “A court must decideinitidly whether asamétter of law the challenged Satements
In adefamation action are cgpable of adefamatory meaning.” Syllabuspoint 6, Long v. Egnor, 176

W. Va. 628, 346 S.E.2d 778 (1986).

9. “A gatement of opinionwhich doesnot contain aprovably falseassartion of fact
isentitled to full constitutional protection.” Syllabus point 4, Maynard v. Daily Gazette Co., 191

W. Va. 601, 447 S.E.2d 293 (1994).

10.  “[W]hether astatementisoneof fact or opinionisan issuetha must bedecided

initialy by acourt.” Syllabuspoint 7, in part, Long v. Egnor, 176 W. Va 628, 346 S.E.2d 778 (1986).

11.  “Plantiffswho are public officids or public figures must prove by clear and

convinang evidencetha thedefendantsmadethar defamatory atement with knowledgethat it wasfase



or with recklessdisregard of whether it wasfdseor not.” Syllabuspoint 2, inpart, Sateexrd. Quriano

v. Gaughan, 198 W. Va. 339, 480 S.E.2d 548 (1996).

12. Inorder for apublic officid or acandidate for public officeto recover inalibd

action, he/she must prove by clear and convincing evidence that the stated or implied facts were false.



Davis, Justice:

The gppdlant herein and plaintiff below, Charlotte Pritt [hereinafter referred to as“Ms.
Pritt”], apped sfrom ordersentered May 15, 2000, and June 13, 2000, by the Circuit Court of Fayette
County. Inthefirst order, the circuit court granted summary judgment for the appelleeshereinand
defendants bel ow, the Republican Nationad Committee, et al. [hereinafter collectively referred to as
“RNC"],* concluding that statements madein advertisements sponsored by RNC during the 1996 West
VirginiaGubernatorid race were not fase or published with actud maiceasdleged by Ms. Pritt. The
drcuit court’ ssecond order denied Ms Pritt’ s“motion for recongderation”. On gpped tothis Court, Ms.
Pritt assgnsnumerous errors, including (1) summary judgment was not proper because thereexised a
genuineissueof materid fact; (2) thedrcuit court failed to determinewhether the datementsinissuewere
defamatory; (3) deposgition tetimony waserroneoudy exduded; and (4) inrenderingitsdecison, thedrcuit
court neglected to addresstheremaining counts assarted in her amended complaint. Uponareview of the
parties arguments, therecord submitted for gppellate review, and the pertinent authorities, we agree with
Ms. Pritt that genuineissues of material fact do preclude thedisposition of this matter by summary
judgment. Accordingly, wereversethecircuit court’ sruling to the contrary, and remand this casefor

further proceedings consistent with this Opinion.

inher complaint, Ms Pritt named multiple defendants: the Nationd Republican Senatorid
Committee, the West VirginiaState Victory Committes, John Doe, Jane Doe, and the gppdllee named
herein, the Nationd Republican Committee, ak.a the Nationa Republican Party. For ease of reference,
andtomaintain congstlency withthedircuit court’ sorder underlying theingtant gpped , wewill collectively
refer to these defendants bel ow, who are d so gppellees herein, asthe Republican Nationd Committee, or
“RNC,” except where designation of specific partiesis warranted.
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l.
FACTUAL AND PROCEDURAL HISTORY

In 1996, Ms. Pritt, aformer West Virginiaschoolteacher and Sate legidator, wasthe
Democrdic party’ scandidatefor the office of Governor of the State of West Virginia: During the month
immediately preceding thegenerd dection, the National Republican Senatorid Committee [hereinafter
referredtoas*NRSC’] formdly organized theWes VirginiaState Victory Committee [ hereinefter referred
to as“Victory Committeg’] pursuant to the eection laws of this State. Seegenerally W. Va Code 8
3-8-1, et s.59. Among other activities, the Victory Committeeponsored and published numerousradio
andtdevidon advertissments, during thefind wesksof the campaign, which cdledinto quesion Ms Pitt's
character and campaign platform. One of these radio spots specifically charged:

Behind Charlotte Pritt’' scampaign smileisaliberd voting record
she can’'t hide from.

Inthe State Senate, Charl otte Pritt proposed teaching first graders
about condoms.

Surprised? Y ou shouldn’t be.

Senator Pritt also voted to permit the sale of pornographic Videos
to children.

She even voted to dlow convicted drug abusersto work in our
public schools.

If parentscan’t trust Charl otte Pritt to protect our children, think
also of our veterans.

Charlotte Pritt voted against honoring the men and women of
West Virginiawho fought in the Gulf War.

Sendtor Fritt voted to dlow the burning of the American Hag that
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al veterans fought so hard to defend.

She even opposead requiring studentsto beginther day withthe
Pledge of Allegiance.

Look behind the Smile.
Charlotte Pritt---wrong on the issues.
Wrong for West Virginig ]

Paid for by West Virginia State Victory Committee
Mary M. Dotter, Treasurer
Not authorized by Underwood for Governor

Television advertisements backed by the Victory Committee made similar claims.

Given thetempord restraints of the campaign’ s culmination, Ms. Pritt was unableto
respond to many of thesedlegations? Ultimately, shelost the generd eection to the Republican nominee
for Governor, Cecil Underwood. Shortly after Governor Underwood assumed office, the Victory

Committee was dissolved.

Subsequently, on October 31, 1997, Ms. Pritt filed acivil actionin the Circuit Court of

Fayette County against RNC, NRSC, the Victory Committeg, John Doe, and Jane Doe.® In her lawsiit,

“Oncethedamaging advertissmentswere disseminated, the Republican gubernatorial
candidate, Cecil Underwood, denounced theads, disassociated himsdlf therefrom, and requested the
Victory Committeeto ceasetheir further publication. The Victory Committee, however, refused these
reguests and continued to endorse the advertisements through Election Day 1996.

3Ms. Pritt filed an amended complaint on October 26, 1998.
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Ms. Pritt alleged that the defendantshad defamed her,* exposed her to “faselight” publicity, and violated
W. Va Code § 3-8-11(c) (1995) (Repl. Vol. 1999).> Following discovery, the defendants collectively
moved for summary judgment.® By order entered May 15, 2000, the circuit court granted the defendants
motion, ruling, in part, that
Asaformer statelegidator and candidatefor the office|] of
Governor, plaintiff [Ms. Pritt] isa“public figure” for purposes of this

lawsuit. . . .

Asapublicfigure, plantiff must prove by “dear and convincng

“Soedificaly, thedirauit court denominated Ms Pritt’ sdefamation daims as defamation per
quod (Count I) and defamation per se (Count 111). See Black’sLaw Dictionary 427 (7th ed. 1999)
(defining “ defametion per quod’ as* [d]efamation that either (1) isnot apparent but isproved by extringc
evidence showingitsinjuriousmeaning or (2) isgpparent but isnot agtatement that isactionable per 8
and congtruing “defamation per s’ to mean “[a] Satement that isdefamatory in and of itself andisnot
capable of an innocent meaning”).

W. Va Code §3-8-11(1995) (Repl. Vol. 1999) crimindizesvariousimproper dection
practices. Pertinent to the instant proceeding is subsection (c) thereof, which provides that

[a]ny person who shdl, knowingly, make or publish, or causeto
be made or published, any false stlatement in regard to any candidate,
which statement isintended or tendsto affect any voting at any eection
whatever . . .

[I]squilty of amisdemeanor, and, on conviction thereof, shdl be
fined not more than ten thousand dallars, or confined injail for not more
than oneyear, or, in the discretion of the court, shall be subject to both
such fine and imprisonment.

W. Va Code § 3-8-11(c).
%A moation for summary judgment is permitted by Rule 56(c) of the West VirginiaRules of

Civil Procedurewhen “thereisno genuineissueasto any materid fact and. . . themoving party isentitled
to ajudgment as a matter of law.”



evidence’ that the datements a issuewere both false and published with
“actual malice’ -- that defendants had “knowledge at the time of
publication that they werefase” or published themwith “recklessand
willful disregard for the truth.” . . .

Summary judgment onal four Countsiswarranted becausethe
statementsat issuearenot false. Defendantsanalyzed thelegidative
record and explained at length why dl but one of the tatementsat issue
aretrue, and why thelast oneisaprotected expresson of opinion. . ...
In particular, defendants set forth plaintiff’ slegidative votesthat supported
each datement and countered theinterpretationsgivingriseto plaintiff’s
clams. ...

Summary judgment on al four Countsisaso warranted because
thereisnorecord evidencethat any defendant acted with “actua mdice.”

(Citations omitted). In responseto thisruling, Ms. Pritt filed, on May 25, 2000, a “motion for
recondderation,” which the circuit court denied by order entered June 13, 2000. It isfromthese orders

of the circuit court that Ms. Pritt now appeals to this Court.

.
STANDARD OF REVIEW
Theingant gpped comesto thisCourt from decisonsaf thedrcuit court granting SUmmary
judgment in favor of RNC and denying Ms. Pritt's pog-judgment motion. Wetypicaly goply aplenary
review to an order of acircuit court deciding asummary judgment motion. “A circuit court’ sentry of
summary judgment isreviewed denovo.” Syl. pt. 1, Painter v. Peavy, 192 W. Va. 189, 451 SE.2d
755 (1994). Alsoinvolved in this proceeding are numerouslega questions, the resolution of whichis
integral to the summary judgment ruling. Inthisregard, welikewisereview anew alower tribunal’s

determingtion of questionsof law. “Wheretheissue on an gpped from thedrcuit court isdearly aquestion
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of law or involving an interpretation of a statute, we apply ade novo standard of review.” Syl. pt. 1,

Chrystal RM. v. Charlie A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).

Fndly, wemus ascertain the gppropriate standard of review to goply tothecircuit court's
order of June 13, 2000, whereby it denied Ms. Fitt’ s“mation for recondderation”. Generdly spesking,
“a‘motiontoreconsder’ isnot aproperly titled pleading in West Virginia” Richardsonv. Kennedy,
197W.Va 326, 329, 475 S.E.2d 418, 421 (1996) (citationsomitted). Nevertheless, weroutindy re-
characterize such motions asthose made pursuant to Rules 59(e) or 60(b) of theWest VirginiaRules of
Civil Procedure depending upon when they were filed in the circuit court.

When aparty filing amation for recondderation does not indicate
under whichWest VirginiaRuleof Civil Procedureit isfiling themotion,
themotion will be considered to be either aRule 59(e)" motion to alter

or amend ajudgment or aRule 60()® moation for relief from ajudgment
order. If themoationisfiled within ten days of the drcuit court’ sentry of

'Rule59(e) of theWest VirginiaRulesof Civil Procedure permitsaparty tofilea“motion
to alter or amend the judgment . . . not later than 10 days after entry of the judgment.”

8W. Va. R. Civ. P. 60(b) permits, in pertinent part,

[o]Jnmoation and upon such terms as arejud, the court may reieve
aparty or aparty’slegd representative from afina judgment, order, or
proceading for thefollowing reasons. (1) Midiake, inadvertence, surprise,
excusable neglect, or unavoidable cause; (2) newly discovered evidence
which by duediligence could not have been discovered intimeto move
for a new trial under Rule 59(b); (3) fraud (whether heretofore
denominated intringc or extring ¢), misrepresantation, or other misconduct
of an adverse party; (4) thejudgment isvoid; (5) thejudgment hasbeen
satisfied, released, or discharged, or aprior judgment uponwhichitis
based has beenreversad or otherwise vacated, or itisnolonger equiteble
that the judgment should have prospective gpplication; or (6) any other
reason justifying relief from the operation of the judgment.
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judgment, themotionistreasted asamotion to dter or amend under Rule

59(e). If the motion isfiled outside the ten-day limit, it can only be

addressed under Rule 60(b).
Syl. pt. 2, Powderidge Unit Owners Ass' n v. Highland Props,, Ltd., 196 W. Va 692, 474 SE.2d
872 (1996) (footnotes added). Accord Syl. pt. 1, Richardson v. Kennedy, 197 W. Va. 326, 475
SE.2d418(“‘ A motiontoamend or dter judgment, eventhoughitisincorrectly denominated asamation
to“recondder”, “vaca€’, “ st adde’, or “reargue’ isaRule 59(e) motion if filed and served within ten days
of entry of judgment.” Syllabus Point 1, Lieving v. Hadley, 188 W. Va. 197, 423 S.E.2d 600

(1992).").

Inthe casesubjudice, it appearsfrom therecord that Ms. Pritt filed her “motion for
recongderation” within ten daysof thedrcuit court’ ssummary judgment order. Accordingly, wewill trest
thismoation asone made pursuant to Rule 59(e) of theWest VirginiaRulesof Civil Procedure. See Syl.
pt. 2, Powderidge, 196 W. Va. 692, 474 S.E.2d 872.

The gandard of review gpplicableto an gpped from amoationto

dter or amend ajudgment, madepursuanttoW. Va R. Civ. P.59(e), is

the same standard that would apply to the underlying judgment upon

which themoationisbasad and from which the goped to thisCourt isfiled.

Syl. pt. 1, Wickland v. American TravellersLife Ins. Co., 204 W. Va. 430, 513 S.E.2d 657 (1998).
Therefore, we gpply ade novo sandard of review to thecircuit court’ sruling inthisregard. See Syl. pt.
1, Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755. Having established the standards of review

applicable to this case, we proceed to consider the parties arguments.



[11.
DISCUSSION
Ongpped tothisCourt, Ms Pitt rasesnumerousassgnmentsof error, induding thedrcuit
court (1) improperly granted summary judgment to RNC when thereexisted agenuineissue of materia
fact; (2) failed to determinewhether the Victory Committee’ sadvertisementswere defamatory; (3)
erroneoudy excluded depogtion tesimony; and (4) neglected to addresstheremaining damsassarted in
her amended complaint. Despite these various contentions, however, the primary maiter to beresolved
by thisCourt isthe propriety of thecircuit court’ ssummeary judgment ruling. Itiswith thisissue, then, thet

we will begin our deliberation and determination of this case.

“Thefunction of summary judgment is*to piercethe bailerplate of the pleadingsand assay
theparties proof in order to determinewhether trid isactudly required.”” Powderidge, 196 W. Va a
697, 474 SE.2d at 877 (quoting Hanlon v. Chambers, 195 W. Va. 99, 106, 464 S.E.2d 741, 748
(1995)). Therefore, summary judgment isgpproprigteif “thereisno genuineissue asto any materid fact
and. .. themoving party isentitled to ajudgment asamatter of law.” W.Va R.Civ. P. 56(c). Inother
words,

““[a mation for summary judgment should be granted only when

itisclear that thereisno genuineissue of fact to betried and inquiry

concerning thefactsis not desrableto darify the gpplication of thelaw.’

Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal

Insurance Co. of New York, 148 W. Va. 160, 133 S.EE.2d 770

(2963).” Syllabus Point 1, Andrick v. Town of Buckhannon, 187

W. Va. 706, 421 S.E.2d 247 (1992).

Syl. pt. 1, Williams v. Precision Coil, Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995).
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Ontheother hand, and assuggested by Rule 56(c), thisCourt will reverse
summary judgment if wefind, after reviewing the entire record, agenuine
issue of materia fact exists or if the moving party is not entitled to
judgment asamatter of law. In casesof substantial doubt, the safer
course of action isto deny the motion and to proceed to trial.

Id., 194 W. Va. at 58-59, 459 S.E.2d at 335-36.

When assessing whether summary judgment isappropriate, then, one of the main
condderationsiswhether thereexigsagenuineissue of materid fact. SeeW. Va R. Civ. P. 56(c); Syl.
pt. 1, Williams, 194 W. Va. 52, 459 S.E.2d 329.

“Roughly gated, a' genuineissue for purposesof Wes Virginia
Ruleaf Civil Procedure 56(c) issmply one hdf of atridworthy issue, and
agenuineissuedoesnot arise unlessthereis sufficient evidencefavoring
the non-moving party for areasonablejury to return averdict for that
party. Theopposing haf of atrialworthy issueis present where the
non-moving party can point to oneor moredisputed ‘ materid’ facts. A
materia fact is one that has the capacity to sway the outcome of the
litigation under the gpplicablelaw.” Syl. Pt. 5, Jividen v. Law, 194
W. Va. 705, 461 S.E.2d 451 (1995).

Syl. pt. 2, Tolliver v. Kroger Co., 201 W. Va. 509, 498 S.E.2d 702 (1997). In making such a

determination,

[t]he circuit court’ sfunction at the summary judgment stageisnot “to
weigh theevidenceand determinethetruth of the matter but to determine
whether thereisagenuineissuefor trial.” Andersonv. Liberty Lobby,
Inc., 477 U.S. 242,249,106 S. Ct. 2505, 2511, 91 L. Ed. 2d 202, 212
(1986). Consequently, wemugt draw any permissbleinferencefromthe
underlying factsin the most favorablelight to the party opposing the
moation. ... Inassessang thefactud record, wemust grant the nonmoving
party the benefit of inferences, as*[c|redibility determinations, the
weighing of theevidence, andthedrawing of legitimateinferencesfromthe
factsarejury functions, not those of ajudgd.]” Anderson, 477 U.S. a
255,106S. Ct. at 2513,91 L. Ed. 2d & 216. Summary judgment should
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bedenied“ evenwherethereisno disoute astotheevidentiary factsinthe
case but only astothe conclusionsto be drawn therefrom.” Piercev.
Ford Motor Co., 190 F.2d 910, 915 (4th Cir.), cert. denied, 342
U.S. 887,72 S. Ct. 178, 96 L. Ed. 666 (1951).
Williams, 194 W. Va. at 59, 459 S.E.2d at 336 (additional citations omitted). Moreover,
[a nonmoving party need not comeforward with evidenceina
form that would be admissible at trial in order to avoid summary
judgment. Celotex Corp.[ v. Catrett], 477 U.S. [317,] 324,106 S.
Ct. [2548,] 2553, 91 L. Ed. 2d [265,] 274 [(1986)]. However, to
withgtand the mation, the nonmoving party must show therewill beenough
competent evidenceavallableat trid to enableafinding favorabletothe
nonmoving party.

Williams, 194 W. Va. at 60-61, 459 S.E.2d at 337-38 (citation omitted).

With these principlesin mind, and upon areview of the record submitted for appellate
condderationinthiscase, wecondudethat thereare genuineissues of materid fact so asto necesstatethe
presentation of thiscaseto ajury. Unlikethecircuit court, we are not firmly convinced that the factud
issues herein have beenfinally resolved. Specificaly, beforethis Court, the parties repeatedly and
continuoudy have argued thefacts giving rise to theingant gppedal and whether the alegedly defamatory
datementsweretainted with falsity or laced with mdice. When faced with such an ongoing factud dispute,
andinferencesthat, if viewed in the nonmovant’ sfavor,” could support averdict for the nonmovant, we

must not continueto harbor these doubts asto whether summeary judgment is gppropriate but rather hand

9See Williams v. Precision Cail, Inc., 194 W. Va. 52, 59, 459 S.E.2d 329, 336
(1995) (counsding thet, when decidingamotion for summary judgment, thereviewing tribund “must draw
any parmissbleinferencefrom theunderlying factsinthemost favorablelight to the party opposing the
moation..... In ng thefactud record, [it] must grant the nonmoving party the benefit of inferences
....." (citations omitted)).
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thecaseover toajury, inwhose provincesuch factud determinationslie.™® Accordingly, wereversethe
dreuit court’ srulingsgranting summeary judgment to RNC, and affirming the same, and remand this metter

for further proceedings consistent with this Opinion.*

During our deliberation and decision of thiscase, it has cometo our attention that the
litigation of acause of action for defamation can proveto be adaunting task for eventhemost learned jurist
or themost experienced counsdor. Therefore, inan atempt to clarify thisnebulousarea of thelaw, we

will briefly set forth the various tenets applicabl e to the case sub judice, pursuant to which remand

YWe remain somewhat troubled by the circuit court’ s decision, during the summary
judgment proceedings, to discredit theevidenceintroduced by Ms. Pritt to demongtrate the existence of
agenuine issue of material fact. In prior cases we have held that

“[tlhe West VirginiaRules of Evidence. . . dlocate Sgnificant
discretionto thetrid courtinmaking evidentiary . . . rulings. Thus rulings
ontheadmiss[bility] of evidence. . . are committed to the discretion of
thetrid court. Absent afew exceptions, thisCourt will review evidentiary
...rulingsof thedircuit court under an abuseof discretion sandard.” Syl.
Pt. 1, in part, McDougal v. McCammon, 193 W. Va. 229, 455 SE.2d
788 (1995).

Syl. pt. 9, Tudor v. Charleston Area Med. Ctr., Inc., 203 W. Va. 111, 506 S.E.2d 554 (1997).
Whilethe circuit court generdly possesses broad authority in this regard, where summary judgment
proceadingsare concerned, theevidentiary sandard to be stisfied by thenonmoving party isnot thesame
obstacle that he/she must overcome at trial. See Williams, 194 W. Va at 60, 459 SE.2d at 337 (“A
nonmoving party need not comeforward with evidencein aformthat would beadmissbleat trial in
order to avoid summary judgment.” (citation omitted)). Furthermore, Ms. Pritt suggeststhat the
deposgition testimony she offered was admissible pursuant to severd different provisonsof the West
VirginiaRulesof Evidence, and not just under theonerelied upon by thecircuit court. Therefore, upon
remand, we urge the circuit court to consgder these various evidentiary rulesif Ms. Pritt seeksto re-
introduce this testimony.

"Basad upon thisdigposition of theinstant apped , weneed not consider further Ms Pritt's
remaining assignments of error.
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proceadingsshould beconducted. Fird, duetothegatusof thecomplainant herein, the casemust proceed
asdirected by thefirst Syllabus point of Sorousev. Clay Communication, Inc., 158 W. Va 427, 211
S.E.2d 674 (1975):

A candidatefor palitica officeisgoverned by the sameruleswith
regard to recovery for libd™@ asapublic officia and can sustain an action
for libd only if hecan provethat: (1) thedleged libd ous tatementswere
fase or mideading; (2) the datementstended to defame the plaintiff and
reflect shame, contumey, and disgrace upon him; (3) thestatementswere
published with knowledge at the time of publication thet they werefdse
or mideading or were published with arecklessand willful disregard of
truth; and, (4) the publisher intended to injure the plaintiff throughthe
knowing or reckless publication of the alleged libelous material.

(Footnoteadded). Thus, to sustainacauseof action for defamation, apublic officd, after etablishingthe
existence of an allegedly defamatory statement, must prove that the statement was (1) falseand (2)
published with actual malice:

In order for apublic official or acandidatefor public officeto
recover inalibe action, the plaintiff must provethat: (1) therewasthe
publication of adefamatory Satement of fact or agtatement intheform of
an opinion that implied the dlegation of undisdosad defametory factsas
the bagisfor the opinion; (2) the stated or implied factswerefase; and,
(3) the person who uttered the defamatory statement either knew the
statement was false or knew that he was publishing the statement in
reckless disregard of whether the statement was false.

Syl. pt. 1, Hinerman v. Daily Gazette Co., Inc., 188 W. Va. 157, 423 S.E.2d 560 (1992).

“Generdly spesking, “ defamation” is“[g] falsewritten or ord statement that damages
another’ sreputation.” Black’ sLaw Dictionary 427 (7" ed. 1999). The specifictypeof “defamation”
complained of heranis“libd,” whichisdefined as*[g defamatory Satement expressed inafixed medium,
esp. . . . [an] electronic broadcast.” Id. at 927.
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Thenext depinapublic offidd’ s defamation case requiresthe presding court to ascartain
whether the satements complained of are defamatory. “A court mugt decideinitidly whether asametter
of law the challenged Satementsin adefamation action are cgpable of adefamatory meaning.” Syl. pt. 6,
Longv. Egnor, 176 W. Va 628, 346 SE.2d 778 (1986). In making thisassessment, thetribuna must
aso consder whether the dlegedly defamatory statements could be construed as Satements of opinion.
“A statement of opinion which does not contain aprovably false assertion of fact isentitled to full
congtitutional protection.” Syl. pt. 4, Maynard v. Daily Gazette Co., 191 W. Va. 601, 447 SE.2d
293 (1994). “[W]hether agtatement isoneof fact or opinionisanissuethat must bedecided initidly by

acourt.” Syl. pt. 7, in part, Long v. Egnor, 176 W. Va. 628, 346 S.E.2d 778.

Oncethis hurdle has been overcome, apublic officid must provethe cause of action’s
eements. Fasty, thefirst such e ement, was explained by thisCourt in our prior case of Sateexrd.
Suriano v. Gaughan, as follows:

Thelaw of libd takesbut one goproach to the question of falSity,

regardless of the form of the communication. It overlooks minor

Inaccuracies and concentrates upon subgiantia truth. Minor inaccuracies

do nat amount to falSity solong asthe substance, thegig, thesting, of the

liblous charge bejudtified. A satement isnot consdered fase unlessit

would haveadifferent effect onthemind of the reader from thet whichthe

pleaded truth would have produced.

Syl. pt. 4,198 W. Va 339, 480 SE.2d 548 (1996). Actud malice, the second element to be proved in
apublicoffidd’ sdefamation action, ispresant if the Satement at issuewas made* with knowledge thet [the
datement] wasfdse or with recklessdisregard of whether it wasfdseor not.” New York Times Co. v.

Qullivan, 376 U.S. 254, 280, 84 S. Ct. 710, 726, 11 L. Ed. 2d 686, 706 (1964). Seealso Syl. pt. 1,
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Sorouse, 158 W. Va 427, 211 SE.2d 674. “Recklessdisregard’ hasbeen further defined by the United
States Supreme Court in &. Amant v. Thompson asindicative that “the defendant in fact entertained
seriousdoubtsasto thetruth of hispublication. Publishing with such doubts showsrecklessdisregard for
truth or falsity and demongratesactud maice”” 390U.S. 727,731, 83 S. Ct. 1323, 1325, 20L. Ed. 2d

262, 267 (1968).

Fndly, to establish actua mdice, thecomplaining public officd must proveitsexisence
by dear and convinang evidence. “Pantiffswho are public offiddsor public figuresmus prove by dear
and convinang evidencethat the defendants madethar defamatory statement with knowledgethat it was
fase or with recklessdisregard of whether it wasfadseor not.” Syl. pt. 2, in part, Suriano, 198 W. Va
339,480 SE.2d 548. Seealso Qullivan, 376 U.S. at 285-86,84 S. Ct. at 729,11 L. Ed. 2d at 710
(obsarving that apublic officd mugt prove actua maicewith “convincing darity”). But see Dodd v.
Pearson, 277 F. Supp. 469, 471 (D.D.C. 1967) (requiring public official to prove actuad mdiceby “a
fair preponderanceof theevidence’). Smilarly, “[ijnorder for apublic officid or acandidatefor public
officeto recover inalibd action, hemust prove by clear and convincing evidencethat . . . the stated or
implied factswerefdse”** Hinerman, 188 W. Va a 168-69, 423 SE.2d a 571-72 (citations omitted).

Cf. Harte-Hanks Communications, Inc. v. Connaughton, 491 U.S. 657, 661 n.2, 109 S. Ct.

3 her brief, Ms Pritt contendsthat apublic officia need prove only by apreponderance
of theevidence that the dlegedly defamatory datementswerefdse. However, the cases cited in support
of thisproposition do not definitively resolvethisissueasther only referencesthereto cond st of recitations
of jury indructionswith no corresponding rulingsasto the gppropriateness of such agandardtherein. See
Estepv. Brewer, 192 W. Va. 511, 514 n.3, 453 S.E.2d 345, 348 n.3 (1994) (per curiam); Jorouse
v. Clay Communication, Inc., 158 W. Va. 427, 462 n.10, 211 S.E.2d 674, 697 n.10 (1975).
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2678,2682n.2,105 L. Ed. 2d 562, 572 n.2 (1989) (noting that “ [f] hereis some debate astowhether the
element of falsity must be established by clear and convincing evidence or by a preponderance of the
evidence,” but concluding that the Court “expresges| no view on thisissue’). But see Rowdenv.
Amick, 446 SW.2d 849, 857 (Mo. Ct. App. 1969) (concluding that public officid’ sburden of proof as
tofasity and actud maiceisby a“preponderance of theevidence” standard).™ Thisburden of proof
likewise was recognized by Justice Miller in his dissent to the majority’ s opinion in Hinerman:

under Frg Amendment law, [apublic officid] plantiff [hag] to prove by
clear and convincing evidence each of the. . . dements|of libdl] to
recover damages. . .. [Thug], the plaintiff [has] to provethat the. . .
statements were, in the language of Masson[ v. New Yorker
Magazine, Inc.], false or miseading to the extent that the true facts
would have produced a*“* different effect on the mind of the reader’”
because“[m]inor inaccuracies do not amount to falsity solong as‘the
substance, the gist, the sting, of thelibelous charge bejudtified.”” [501]
U.S.[496,] [517], 111 S. Ct.[2419,] 2433, 115 L. Ed. 2d[447,] 472
[(1991)] (Citations omitted).

188 W. Va. at 187, 423 S.E.2d at 590.

“Although no longer relevant to theinstant proceeding given that this case cannot be
disposad of summarily, wenotethat apublic officid opposng asummary judgment motion mugt establish
his/her prima facie case of defamation, and the elements thereof, by clear and convincing evidence:

Anderson . Liberty Lobby, Inc., 477 U.S. 242, 106 S. Ct. 2505, 91
L. Ed. 2d 202 (1986), requiresalibd plantiff whoisapublic officia or
apublicfiguretoress amotion for summary judgment by showing dear
and convincing evidence of the defendant’ sactud maice. That is, the
federa (and state) congtitutional protectionsof free speech requirea
dricter dandard of evidenceto survivepretrid motionsin such casesthan
Isrequired in other cases.

Crainv. Lightner, 178 W. Va. 765, 769 n.1, 364 S.E.2d 778, 782 n.1 (1987) (citing Long v. Egnor,
176 W. Va. 628, 635-36, 346 S.E.2d 778, 785-86 (1986)).
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Whiletheabove survey of thelaw isnot intended to be exhaustive, we do hopethat it
providesthe necessary guidancefor the continuation of theindant litigation. Thus itiswith greet optimiam
that we have provided thisconciserubric in the hopethat future proceedingsin thiscase will befairly and

judiciously determined.

V.
CONCLUSION
Becausewefind genuineissues of materia fact rendered summeary judgment improper in
thismatter, wereversethe May 15, 2000, and June 13, 2000, orders of the Circuit Court of Fayette

County and remand this case for further proceedings consistent with this Opinion.

Reversed and Remanded.
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